7/14/76 


Hr. Tom Susman, Counsel 
Administrative Practises Subcommittee 
U.S. Senate 
Washington, D.C. 

Dear Tom, 

-bis is an FOIA update and a suggestions^ of what may now be possible. 

1'ou may recill that when we filed the first suit under the amended law, an 
enlarged version of the first mentioned in the debate on the amendments, X reported 
transparent efforts to rewite the law using me and the prejudice against me and my 
work as a means. I feared that if there were no help this ploy might succeed. 

Jim and I did our thing our way. We met these challenges and corruptions head- 
on, were not intimidated by overt threats and built a solid record. (As wo try to do 
in all cases.) 

There was a unanimous and I think vigorous remand on the 7th. Jin had to go to 
the court yesterday to obtain a copy, none having reached him by mail. Proa the oral 
arguments Hn which dim made practically none, it being unnecessary!) it was clear that 
Wilkey had taken the time to come dose to mastering the large record. His one factual 
error, that I had been granted limited discovery - there was non© - may make the good 
decisions even stronger. 

3o we have turned it all around. The effort to subvert and diminish the law has 
kicked back. This decision obviously means the court seeks to give meaning to the intent 
of the Congress. But the court also draws what may be taken a3 a distinction between 
hi3torically-important and other FOIA cases, coinciding with What if with some ambivalence 
seems to have been the visw of Judge June Green in C. A. 76-1996. 

The government would not respond to int- sr rogatories and then faulted U 3 for not 
seeking to esarcusg discovery at all while claiming that only depositions would consti- 
tute discovery. (» S3 sought to depose in C.A.75-1448 it opposed despoitions. ) This 
remand directs that we exercise discovery - almost orders us to - by any and all means 
and the judge to see to it if necessary with a full hearing in open court. (This just 
happens to coincide with the direction of Judge Aubrey Robinson in C.A.75-1448 when he 
directed the full response to our interrogatories that had not been answered, directed 
that we then file further interrogatories, and then said that if he were not satisfied 
they were fully responsive he’d fill his witness room with government officials.) 

We may have extended, some parameters. In the appealed case* C. A. 75-226 we forced 
the resignations of not fewer than four FBI agents with actual or claimed first-person 
knowledge. The government then gloated they could not be called upon to respond to any- 
thing because they were no longer government employees. The appeals decision may not use 
the words of the judges in court, "as long as they live," but it is explicit on more 
than our right, virtually our obligation to depose then and preserve their knowledge. 

It then appears (l do not yet have the decision itself) to go stillf farthur and lay down 
the principle that where it i3 available the requirement of attesting to compliance and/ 
or responding to discovery is tint it come from those -with personal knowledge. In a sense 
paralleling this Robinson rejected the government’s claim that in 1448 we could not dis- 
cover from CIA because it is not a respondent. It provided an ex pcste facto classifica- 
tion for the illegally classified. 

In all cases all courts rejected all efforts to try the cases on me and the sub- 
ject. Pratt had accepted and extended this argument. This, too, represents a change I 
think will become significant as these cases proceed. 



While in all oases we have had to prove negatives and in all cases we have 
proven them, with this remand we have turned this around: the government now has to 
prove a negative of there will he a judicial determination that they are withholding 
the most basic scientific evidence in the JFK assassination. In order for this not to 
happen the government has one of two choices: certifying - proving - it did not do what 
is necessary, really minimal; or giving me the evidence that can and should destroy the 
entire official mythology about this assassination. 

Now that we have a mandate to depose him personally we have this situation: the 
agent who swore to the Warren Commission that he was the keeper of certain records that 
would forever be part of the FBI’s files will have to testify that this is true or that 
he then swore falsely because those records are what I seek. If it is true the records 
existed after I filed this action, retired thereafter. 

In short, this one holds the possibility of ending the long agonies and perhaps 
the possibility of the beginning of the rectification and healing. Protections, too. 

Addressing the present situation in C. A. 75-1 448 requires an opinion on which I 
will expend if you desire it: Sohveiker did a job for Ford and his campaign in his 
so-called assassination report. It is in all other ways Irrelevant. At best. 

We seek the only Warren Commission executive transcripts I have not already 
forced out. There are ten pages of that of January 21,19&4 and all of those of Bay 
49 and June 22. Exemptions invoked with the first and last include national security. 
June 22 deals with a K&B defecter. I know he told the CIA the KBG suspected Oswald 
was an American sleeper agent. I know he evaluated the Warren Commission’s Oswald files. 

The claimed reason now rather than earlier for withholding the May 19 transcript 
is to prevent hurt to the- innocent - privacy. Ibis was a dead give-away. What I did not 
recall we now have proven with what is not withheld: Ford was the Warren Commission’s 
Joe iiaC'arthy. He tried to get Normak Sedlieh and Joe Ball fired and failed. 

The AUSA asked the judge to review this transcript in camera. We did a hasty 
job and then a fuller one. Immediately we sent him tha proof of Ford's KcOarthyism, 
readily available, so he would not be deceived by a reading of the transcript by not 
knowing what is available. One not knowing the reality might indeed conclude that 
releasing the transcript would release secrets, defamations not otherwise available. 

We then restricted ourselves to a single phone call for a single files. From this we 
obtained about 250 defamatory pages, dim is going over the draft of an affidavit for 
me. It includes a review I made of that files, a few samples and offers the judge not 
only the rest of those 250 pages but a considerable amount of other records I can 
pinpoint. I hope from this in camera inspections beceme less attractive to the ex- 
ecutive branch. 

Particularly in an election year tills becomes delicate. Especially when one of 
the men lie tried to ax Is Pat Brown's lav? partner and the other a civil libertarian 
the complaints against whom included "nigger lover." So Jim and 1, with this as with She 
ether cases not fully explained above* have decided on a course of public silence and 
to let these things work tremselves out. They will become public soon enough and our 
options remain open. 

If I don’t know how I’ll pay for the depositions - and these may be only the 
beginning of them because it is also possible in the suit for the suppressed King 
assassination evidence - one way or another it will happen because it must. 

Sincerely, 


Harold Weisberg 



